Arizona Administrative Register / Secretary of State

Notices of Proposed Rulemaking

NOTICES OF PROPOSED RULEMAKING

Unless exempted by A.R.S. § 41-1005, each agency shall begin the rulemaking process by first submitting to the Secretary of
State’s Office a Notice of Rulemaking Docket Opening followed by a Notice of Proposed Rulemaking that contains the preamble
and the full text of the rules. The Secretary of State’s Office publishes each Notice in the next available issue of the Register
according to the schedule of deadlines for Register publication. Under the Administrative Procedure Act (A.R.S. § 41-1001 et
seq.), an agency must allow at least 30 days to elapse after the publication of the Notice of Proposed Rulemaking in the Register
before beginning any proceedings for making, amending, or repealing any rule. (A.R.S. §§ 41-1013 and 41-1022)

NOTICE OF PROPOSED RULEMAKING

TITLE 6. ECONOMIC SECURITY

CHAPTER 3. DEPARTMENT OF ECONOMIC SECURITY
UNEMPLOYMENT INSURANCE

Editor’s Note: The following Notice of Proposed Rulemaking was reviewed per Executive Order 2012-03 as issued by Gover-
nor Brewer. (See the text of the executive order on page 245.) The Governor’s Office authorized the notice to proceed through
the rulemaking process on December 18, 2012.

[R13-16]

PREAMBLE

[=

Article, Part. or Section Affected (as applicable) Rulemaking Action
R6-3-1503 Amend

Citations to the agency’s statutory rulemaking authority to include the authorizing statute (general) and the imple-
menting statutes (specific):
Authorizing statute: A.R.S. § 41-1954(A)(3)

Implementing statute: A.R.S. §8 23-672, 23-681, 23-682, and 23-773

Citations to all related notices published in the Reqgister as specified in R1-1-409(A) that pertain to the record of the

proposed rule:
Notice of Rulemaking Docket Opening: 17 A.A.R. 1304, July 15, 2011

Notice of Rulemaking Docket Opening: 19 A.A.R. 50, January 11, 2013

The agency’s contact person who can answer guestions about the rulemaking:
Name: Beth Broeker

[~

[

[~

Address: Department of Economic Security
P.O. Box 6123, Site Code 837A
Phoenix, AZ 85005

or

Department of Economic Security
1789 W. Jefferson, Site Code 837A
Phoenix, AZ 85007

Telephone: (602) 542-6555
Fax: (602) 542-6000
E-mail: bbroeker@azdes.gov
Web site: http://www.azdes.gov

5. An agency’s justification and reason why a rule should be made. amended. repealed or renumbered. to include an
explanation about the rulemaking:
Laws 2008, Second Regular Session, Ch. 98 § 4 (H.B. 2204) amended A.R.S. §§ 23-671, 23-672 and 23-773. H.B.
2204 allslo allows parties in unemployment insurance proceedings to file certain documents with the Department elec-
tronically.
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The proposed amendment to R6-3-1503 will accomplish the intent of this legislation by permitting an interested party
to a determination of a Deputy or a decision of an appeal tribunal to electronically file an appeal or request to reopen.

A reference to any study relevant to the rule that the agency reviewed and proposes either to rely on or not to rely
on _in _its evaluation of or justification for the rule. where the public may obtain or review each study. all data
underlying each study. and any analysis of each study and other supporting material:

Not applicable

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will
diminish a previous grant of authority of a political subdivision of this state:
Not applicable

The preliminary summary of the economic, small business. and consumer impact:
There will be a small cost savings to the State, since the State will not have to spend money on postage when a party
consents to be served documents by electronic mail.

Small businesses and consumers will also benefit from this rule, since they will also be able to save money on postage
by being permitted to submit documents electronically.

The agency’s contact person who can answer guestions about the economic. small business and consumer_impact
statement:
Name: Beth Broeker

[©
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[
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Address: Department of Economic Security
P.O. Box 6123, Site Code 837A
Phoenix, AZ 85005

or

Department of Economic Security
1789 W. Jefferson, Site Code 837A
Phoenix, AZ 85007

Telephone: (602) 542-6555
Fax: (602) 542-6000
E-mail: bbroeker@azdes.gov
Web site: http://www.azdes.gov

10. The time. place. and nature of the proceedings to make. amend. repeal. or renumber the rule, or if no proceeding is
scheduled. where, when. and how persons may request an oral proceeding on the proposed rule:
The Department does not plan to hold oral proceedings on this rule, unless a public hearing is requested within 30
days of the publication of this rule. All written comments on the rule and any requests for public hearing shall be
made to the individual listed in item 4.

11. All agencies shall list other matters prescribed by statute applicable to the specific agency or to any specific rule or
class of rules. Additionally. an agency subject to Council review under A.R.S. 8§ 41-1052 and 41-1055 shall respond
to the following questions:

None

a. Whether the rule requires a permit. whether a general permit is used and if not, the reasons why a general per-
mit is not used:
Not applicable

b. Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than federal
law and if so, citation to the statutory authority to exceed the requirements of federal law:
Not applicable
c. Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness

of business in this state to the impact on business in other states:
Not applicable

12. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rules:
None

13. The full text of the rules follows:
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TITLE 6. ECONOMIC SECURITY

CHAPTER 3. DEPARTMENT OF ECONOMIC SECURITY
UNEMPLOYMENT INSURANCE

ARTICLE 15. DECISIONS, HEARINGS, AND ORDERS

R6-3-1503.  Proceedings Before an Appeal Tribunal

ARTICLE 15. DECISIONS, HEARINGS, AND ORDERS

R6-3-1503.  Proceedings Before an Appeal Tribunal

A. Filing an appeal. Any interested party to a determination of a Deputy may appeal to an Appeal Tribunal within the time
limits listed in A.R.S. § 23-773(B). The appellant may file the appeal may-be-filed personally, or by mail, by fax, erby
telephone, or Internet.

1.

2.

3.

If the appellant files An the appeal filed personally, by mail, or by fax shall-besighed by the appellant or authorized
agent shall sign the appeal and filed file through any public employment office in the United States or Canada, or
directly with the Department of Economic Security.

If the appellant files An the appeal filed by telephone, the appellant shall be—fHed-using use the tol-free telephone
number listed on the determination.

If the appellant files by Internet, the appellant shall use the facility maintained for that purpose on the Department’s
web site.

B. Appeal Tribunal hearings

1.

wn

Manner of holding hearings. The Appeal Tribunal shall conduct all hearings in accordance with A.R.S. § 23-674, in a
manner that wiH shall ascertain the substantial rights of the-persens-invelved all the interested parties. The Appeal
Tribunal shall require all testimony to be taken under oath or affirmation.

No change

Failure of a party to appear

a. If there-is-no-appearance-enbehalfof an interested party fails to appear at a scheduled hearing, the Appeal Tribu-
nal may:

i. Nochange
ii. Nochange

b. If the Appeal Tribunal issues a decision is-tssued adverse to any interested party that failed to appear at a sched-
uled hearing, that party may file + one written request for a hearing to determine whether good cause exists to
reopen the hearing. The interested party shall file the request to reopen shall-be-filed within 15 calendar days of
the mailing date of the decision or disposition, and shall list the reasons for the failure to appear.

c. The Appeal Tribunal shall hold a hearing to determine whether there was good cause for the failure to appear,
and in the discretion of the hearing officer, to review the merits of the case. Upon a finding of good cause for fail-
ure to appear at the scheduled hearing, the Appeal Tribunal shall vacate the disposition or decision on the merits
shal-be-vacated and reschedule the case reseheduled for hearing under R6-3-1502, unless the hearing on the
merit is held concurrently with the good cause hearing.

d. Geed A party shall establish good cause warranting reopening of a case shal-be-established upon proof that both
the failure to appear and failure to timely notify the hearing officer were either beyond the reasonable control of
the nonappearing party or due to excusable neglect.

e. A party may obtain only 4 one good cause hearing te-determine-whether-good-cause-exists-toreepen-a-case- for

each hearing scheduled on the merits, therefore:

i. Nochange

ii. If the Appeal Tribunal reopens a case is+eepened upon a finding of good cause, and the party fails to appear
at the time and date of the new hearing, the party may file a written request for review to determine whether
good cause exists for failure to appear at the new hearing.

A request for review of an Appeal Tribunal decision shall state the reasons for the party's failure to appear. The

party shall attach copies of any documentation supporting the request.

g. Nochange

h. An interested party may file any request to reopen personally, or by mail, fax, or internet.

k.i. Any interested party may appeal, in writing, to the Unemployment Insurance Appeals Board from the decision of

=-h
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a hearing officer that denies reopening for lack of good cause, as defined in subsection (B)(3)(d). The party shall
file the appeal shall-be-rwritingand-filed within 15 calendar days frem-the-date-of after mailing or electronic
transmission of the decision denying reopening. If the Unemployment Insurance Appeals Board reverses the
denial to reopen, the Board shall remand the case shall-be+emanded to the Appeal Tribunal and rescheduled the
Tribunal shall reschedule the case for hearing on the merits in accordance with R6-3-1502.
#]. No change
j k. Notwithstanding the foregoing provisions, an appellee who fails to appear may appeal to the Yremploymentin
suranee Appeals Board from an adverse decision on the merits within 15 calendar days efthe-date-efthe-after mailing
or electronic transmission of the decision is served on the party.
Finality of Appeal Tribunal decision. Under A.R.S. § 23-671, the decision of the Appeal Tribunal becomes final unless an
interested party files a written petition for review within 15 calendar days after the-decision-is mated mailing or electronic
transmission to the interested parties, or the Appeals Board assumes jurisdiction over the matter on its own motion. After
a decision of the Appeal Tribunal has become final, the matter shall not be reopened, reconsidered, or reheard, and the
decision shall not be changed except to correct clerical errors. Any interested party may file a petition for review person-
ally, or by mail, fax or internet.

NOTICE OF PROPOSED RULEMAKING

TITLE 9. HEALTH SERVICES

CHAPTER 22. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM
ADMINISTRATION

Editor’s Note: The following Notice of Proposed Rulemaking was reviewed per Executive Order 2012-03 as issued by Gover-
nor Brewer. (See the text of the executive order on page 245.) The Governor’s Office authorized the notice to proceed through
the rulemaking process on August 9, 2011.
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5.

[R13-18]
PREAMBLE
Article, Part. or Section Affected (as applicable) Rulemaking Action
R9-22-710 Amend

Citations to the agency’s statutory rulemaking authority to include the authorizing statute (general) and the imple-
menting statute (specific):

Authorizing statute: A.R.S. § 36-2903.01, 36-2907

Implementing statute:A.R.S. § 36-2904

Citations to all related notices published in the Register as specified in R1-1-409(A) that pertain to the record of the
proposed rule:

Notice of Exempt Rulemaking:18 A.A.R. 212, January 27, 2012

Notice of Exempt Rulemaking: 18 A.A.R. 1971, August 17, 2012

Notice of Rulemaking Docket Opening: 19 A.A.R. 232, February 15, 2013 (in this issue)

The agency’s contact person who can answer guestions about the rulemaking:
Name: Mariaelena Ugarte

Address: AHCCCS
Office of Administrative Legal Services
701 E. Jefferson, Mail Drop 6200
Phoenix, AZ 85034

Telephone: (602) 417-4693

Fax: (602) 253-9115

E-mail: AHCCCSRules@azahcccs.gov
Web site: www.azahcccs.gov

An agency’s justification and reason why a rule should be made. amended. repealed or renumbered. to include an
explanation about the rulemaking:
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Due to recent legislative direction within Laws 2012, Chapter 299, § 7 of the bill repealed the rulemaking authority
and 8 8 stipulated that rules adopted through the previous year’s authority would expire December 31, 2013, without
specific statutory authority.

After an evaluation of our overall statutory authority regarding covered services, rates and eligibility, AHCCCS has
determined that it requires statutory changes to continue measures it enacted under the Chapter 299 authority that pro-
hibits AHCCCS from continuing after December 31, 2013, any “program changes” made pursuant to Section 34 of
Senate Bill 1619. Therefore, the Administration is re-promulgating rules in regard to the 340B program.

The Veterans Health Care Act of 1992 established the 340B program in section 340B of the Public Health Service
Act (PHS Act). The 340B program requires drug manufacturers participating in Medicaid to provide discounted cov-
ered outpatient drugs to certain eligible health care entities, known as covered entities. Covered entities include dis-
proportionate share hospitals, family planning clinics, and federally qualified health centers, among others as
described under 42 U.S.C. 8§ 256b(a)(4). As of October 2010, approximately 15,000 covered-entity locations were
enrolled in the 340B program.

The Health Resources and Services Administration (HRSA) administers the 340B program. In 2000, HRSA issued
guidance directing covered entities to refer to State Medicaid agencies’ policies for applicable billing policies in
regards to 340B claims. The Centers for Medicare and Medicaid Services (CMS), which administers the Medicaid
program, does not require State Medicaid agencies to set 340B policies.

A reference to any study relevant to the rule that the agency reviewed and proposes either to rely on or not to rely

on _in _its evaluation of or justification for the rule. where the public may obtain or review each study. all data

underlying each study. and any analysis of each study and other supporting material:

The Department of Health and Human Services Office of Inspector General issued a report with the following recom-
mendations: (1) inform States that they should incorporate 340B policies into their Medicaid State Plans, (2) inform
States of alternative methods of identifying 340B claims that we identified in this report, and (3) facilitate communi-
cation between HRSA and States by providing a list of State Medicaid pharmacy directors to HRSA and instructing
States to contact HRSA when errors in the Medicaid Exclusion File are found. CMS and HRSA concurred with the
recommendations.

The study “Cost of Dispensing Study: An independent comparative analysis of U.S. prescription dispensing costs by
Grant Thornton LLP” demonstrated a national median cost of dispensing.

Arizona used an adjustment factor using geographic practice cost indices resulting in the AZ cost of dispensing. The
Administration has analyzed the data through the study and AHCCCS claims data at the NDC level for the first quar-
ter of 2011; the results of the analysis demonstrated a net savings valued at approximately $7.1M annually.

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will

diminish a previous grant of authority of a political subdivision of this state:

Not applicable.

The preliminary summary of the economic. small business., and consumer impact:

The AHCCCS Administration believes that the re-promulgated rule for the 340B program will not have a different
economic impact as reported in previous rulemaking and therefore include appropriate reimbursement for claims paid
at the 340B pricing. Although no economic impact is associated with the proposed rule, the estimated savings to the
state associated with the prior rulemaking effective February 2012 is approximately $7.1M. It should be noted that
these approximate savings and dispensing fee costs do not take into consideration the prescriptions filled at 340B
contracted pharmacies which are not subject to this methodology.

The agency’s contact person who can answer guestions about the economic. small business and consumer_impact

statement:

Name: Mariaelena Ugarte

Address: AHCCCS
Office of Administrative Legal Services
701 E. Jefferson, Mail Drop 6200
Phoenix, AZ 85034

Telephone: (602) 417-4693

Fax: (602) 253-9115

E-mail: AHCCCSRules@azahcccs.gov

Web site: www.azahcccs.gov

10. The time. place. and nature of the proceedings to make. amend. repeal. or renumber the rule, or if no proceeding is

scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:
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Proposed rule language will be available on the AHCCCS web site www.azahcccs.gov the week of January 28, 2013.
Please send written or email comments to the above address by the close of the comment period, 5:00 p.m., March 18,

2013.
Date:
Time:

Location:

Nature:

Date:
Time:

Location:

Nature:

Date:
Time:

Location:

Nature:

March 18, 2013
1:00 p.m.

AHCCCS
701 East Jefferson
Phoenix, AZ 85034

Public Hearing

March 18, 2013
1:00 p.m.

ALTCS: Arizona Long-Term Care System
1010 N. Finance Center Dr, Suite 201
Tucson, AZ 85710

Public Hearing

March 18, 2013
1:00 p.m.

2717 N. 4th St., STE 130
Flagstaff, AZ 86004

Public Hearing

11. All agencies shall list other matters prescribed by statute applicable to the specific agency or to any specific rule or

class of rules. Additionally. an agency subject to Council review under A.R.S. 8§ 41-1052 and 41-1055 shall respond

to the following questions:

a.

[=

o

No other matters have been prescribed.
Whether the rule requires a permit. whether a general permit is used and if not, the reasons why a general per-

mit is not used:
Not applicable

Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than federal

law and if so. citation to the statutory authority to exceed the requirements of federal law:

Not applicable

Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness

of business in this state to the impact on business in other states:

No analysis was submitted.
12. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rules:

None

13. The full text of the rules follows:

Section

R9-22-710.

February 15, 2013

TITLE 9. HEALTH SERVICES

CHAPTER 22. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM

ADMINISTRATION

ARTICLE 7. STANDARDS FOR PAYMENTS

Payments for Non-hospital Services
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ARTICLE 7. STANDARDS FOR PAYMENTS

Payments for Non-hospital Services

A. Capped fee-for-service. The Administration shall provide notice of changes in methods and standards for setting payment
rates for services in accordance with 42 CFR 447.205, December 19, 1983, incorporated by reference and on file with the
Administration and available from the U.S. Government Printing Office, Mail Stop: IDCC, 732 N. Capitol Street, NW,
Washington, DC, 20401. This incorporation by reference contains no future editions or amendments.

1. Non-contracted services. In the absence of a contract that specifies otherwise, a contractor shall reimburse a provider
or noncontracting provider for non-hospital services according to the Administration's capped-fee-for-service sched-

ule.

2. Procedure codes. The Administration shall maintain a current copy of the National Standard Code Sets mandated
under 45 CFR 160 (October 1, 2004) and 45 CFR 162 (October 1, 2004), incorporated by reference and on file with
the Administration and available from the U.S. Government Printing Office, Mail Stop: IDCC, 732 N. Capitol Street,
NW, Washington, DC, 20401. This incorporation by reference contains no future editions or amendments.

a.

b.

C.

A person shall submit an electronic claim consistent with 45 CFR 160 (October 1, 2004) and 45 CFR 162 (Octo-
ber 1, 2004).

A person shall submit a paper claim using the National Standard Code Sets as described under 45 CFR 160
(October 1, 2004) and 45 CFR 162 (October 1, 2004).

The Administration may deny a claim for failure to comply with subsection (A)(2)(a) or (b).

3. Fee schedule. The Administration shall pay prowders including noncontracting providers, at the lesser of billed
charges or the capped fee-for-service rates specified in subsections (A)(3)(a) through (A)(3)(d) unless a different fee
is specified in a contract between the Administration and the provider, or is otherwise required by law.

a.

b.

C.

Physician services. Fee schedules for payment for physician services are on file at the central office of the
Administration for reference use during customary business hours.

Dental services. Fee schedules for payment for dental services are on file at the central office of the Administra-
tion for reference use during customary business hours.

Transportation services. Fee schedules for payment for transportation services are on file at the central office of
the Administration for reference use during customary business hours.

Medical supplies and durable medical equipment (DME). Fee schedules for payment for medical supplies and
DME are on file at the central office of the Administration for reference use during customary business hours.
The Administration shall reimburse a provider once for purchase of DME during any two-year period, unless the
Administration determines that DME replacement within that period is medically necessary for the member.
Unless prior authorized by the Administration, no more than one repair and adjustment of DME shall be reim-
bursed during any two-year period.

B. Pharmacy services. The Administration shall not reimburse pharmacy services unless the services are provided by a phar-

macy having a subcontract with a Pharmacy Benefit Manager (PBM) contracted with AHCCCS. Except as specified in

subsection (C). the Administration shall reimburse pharmacy services according to the terms of the contract.

C. FQHC Pharmacy reimbursement.

1. For purposes of this section the following terms are defined:

a.

b.

|® [

[l
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“340B Drug Pricing Program” means the discount drug purchasing program described in Section 256b of Title
42 of the United States Code.

“340B Ceiling Price” means the maximum price that drug manufacturers can charge covered entities participat-
ing in the 340B Drug Pricing Program as reported by the drug manufacturer to HRSA.

“340B entity” means a covered entity, eligible to participate in the 340B Drug Pricing Program, as defined by the
Health Resources and Human Services Administration.

“Actual Acquisition Cost (AAC)” means the purchase price of a drug paid by a pharmacy net of discounts,
rebates, chargebacks and other adjustments to the price of the drug. The AAC excludes dispensing fees.
“Contracted Pharmacy” means an arrangement through which a 340B entity may contract with an outside phar-
macy to provide comprehensive pharmacy services utilizing medications subject to 340B pricing.

“Dispensing Fee” means the amount paid for the professional services provided by the pharmacist for dispensing
a prescription. The Dispensing Fee does not include any payment for the drugs being dispensed.

“Federally Qualified Health Center” means a public or private non-profit health care organization that has been
identified by HRSA and certified by CMS as meeting the criteria under Sections 1861(aa)(4) and 1905(1)(2)(B)
of the Social Security Act and receives funds under Section 330 of the Public Health Service Act.

“Federally Qualified Health Center L ook-Alike” means a public or private non-profit health care organization

that has been identified by HRSA and certified by CMS as meeting the definition of “health center” under Sec-
tion 330 of the Public Health Service Act, but does not receive grant funding under Section 330.
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“FQHC or FQHC Look-Alike pharmacy” means a pharmacy that dispenses drugs to FQHC or FQHC-LA
patients and that is owned and/or operated by an FQHC/FQHC-LA or by an entity that reports the costs of an
FQHC/FQHC-LA on its Medicare Cost Report, whether or not collocated with an FQHC or an FQHC L ook-
Alike.

Effective the later of February 1, 2012, or CMS approval of a State Plan Amendment, an FQHC or FQHC L ook-

Alike shall:

a. Notify the AHCCCS provider registration unit of its status as a 340B covered entity no later than:

i. 30 days after the effective date of this section;
ii. 30 days after registration with the Health Resources and Services Administration (HRSA) for participation
in the 340B program; or
iii. The time of application to become an AHCCCS provider.

b. Provide the 340B pricing file to the AHCCCS Administration upon request. The 340B pricing file shall be pro-
vided in the file format as defined by AHCCCS.

c. Identify 340B drug claims submitted to the AHCCCS FES PBM or the Managed Care Contractors’ PBMs for
reimbursement. The 340B drug claim identification and claims processing for a drug claim submission shall be
consistent with claim instructions issued and required by AHCCCS to identify such claims.

The FQHC and the FQHC Look-Alike pharmacies shall submit claims for AHCCCS members for drugs that are iden-

tified in the 340B pricing file, whether or not purchased under the 340B pricing file, with the lesser of:

a. The actual acquisition cost, or

b. The 340B ceiling price.

The AHCCCS Fee-for-Service and Managed Care Contractors’” PBMs shall reimburse claims for drugs which are

identified in the 340B pricing file dispensed by FQHC and FQHC L ook -Alike pharmacies, whether or not purchased

under the 340B pricing file, at the amount submitted under subsection (3) plus a dispensing fee listed in the AHCCCS

Capped Fee-For-Service Schedule unless a contract between the 340B entity and a Managed Care Contractor’s PBM

specifies a different dispensing fee.

Contracted pharmacies shall not submit claims for drugs dispensed under an agreement with the 340B entity as part

of the 340B drug pricing program, and the Fhe AHCCCS Administration and Managed Care Contractors shall not

reimburse such claims.

The AHCCCS Administration and Managed Care Contractors shall reimburse contracted pharmacies for drugs not

dispensed under an agreement with the 340B entity as part of the 340B program at the price and dispensing fee set

forth in the contract between the contracted pharmacy and the AHCCCS or its Managed Care Contractors’ PBMs.

Neither the Administration nor its Managed Care Contractors will reimburse a contracted pharmacy that does not

have a contract with the Administration or MCQO’s PBM.

The AHCCCS Administration and its Managed Care Contractors shall reimburse FQHC and FCHC Look-Alike phar-

macies for drugs that are not eligible under the 340B Drug Pricing Program at the price and dispensing fee set forth in

their contract with the AHCCCS or its Managed Care Contractors’ PBMs.

AHCCCS may periodically conduct audits to ensure compliance with this section.
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